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11CFRParts 100and 101 ©

~ Payments Recelved for Testing the ~
- Waters Actlvities; Transmittalto* -

 acmion: Final rule; transmittal to .
~ Congress. . . o

" in the supplementary information which

- amended, 2 U.5.C. 431 et seq. {the
“Act”). The revised rules amend ‘
§$ 100.7(b)(1) and 100.8(b)(1) to clarify

that the “testing the waters™ exemptions

do not apply to campaign activilies

undertaken once an individual decides

. to become a candidate. The regulations.

" also revise §§ 100.7(b)(1). 100.8(b)(1).

and 101.3 to prohibit the use of funds in
"excess of the contribution limits or from
prohibited sources under the Act for
- “testing the waters” activities. Finally,
.the new rules make minor clarifying

cLe

- amendmentsto §§ 100.7(b)(1) and " - ~

100.8{b)(1) in two areas, Further
.information on the revisions is provided

follows.

EFFECTIVE DATE: Further action.' el

including the announcement of an -
effective date, will be taken after these

regulations have been before Congress

- for 30 legislative days pursuant to 2

©USC4sd). .

~ ‘text of revised rules to govern “testing "

FOR FURTHER INFORMATION CONTACT:™ i o
‘Ms. Susan E. Propper, Assistant General

Counsel, 1325 K Street, NW,

" ‘Washington, D.C. 20463, (202) 5234143

or (800) 424-9530. .- - . . .. |
SUPPLEMENTARY INFORMATION: The. -

- .Commission is publishing today the final ;

‘the waters” activities at 11 CFR -

©100.7(b)(1), 100.8(b)(1). and 101.3. On July
:31, 1984, the Commission issued a Notice .

- of Proposed Rulemaking seeking . .~ .
!'comments on proposed revisions to  *
these regulations. 49 FR 30509.One ' | -

' - comment was received in response to

* the Notice from the National Republican

- Congressional Committee ("NRCC").

The Commission has also cansidered

" .. 'comments filed by the National . ..

N i ENEIE N et
FEDERAL ELE_CT‘ON CQMMISS!ON E

Congress : -

AGENCY: Federal Election Commission.

- suMMARY: The Commission’s :
“regulations governing “testing the - .~ ‘
waters"” activities at 11 CFR 100.7(b)(1), - Explanation and Justif cation

Under 2 U.S.C. 431(2), an individual is -

100.8(b}(1) and 101.3 have been revised

and transmitted to Congress pursuant to . -
*. 2 U.S.C. 438({d). These regulationa permit

- an individual to receive and expend
funds to test the feasibility of a - A
. campaign for Federal office without
- ‘becoming & candidate under the Federal -
.. Election Campaign Act of 1971, a8

. ‘Education Association (“NEA™) and ** '

‘Wayne Lela, an independent -~
- Presidential candidate, on the issues

raised in its Advance Noticeol . ..
posed Rulemaking (49 FR 1995) .

~ - - issued on February 17, 1984. AT
~° 2U.S.C. 438(d) requires that apy rule .
or regulation prescribed by the .=

Commission to carry out the provisions

“of Title 2, United States Code, be

transmitted to the Spesker of the House

" “of Representatives and the President of

the Senate prior to final promulgation.

These regulations were transmitted to

‘Congress on March 8,1985.

deemed to be a “candidate” for

_* purposes of the Act if he or she receives .

- contributions or makes expenditures in

-excess of $5,000 or gives consentlo* -
-another person to recsive contributiorns
or make expenditures on his or her




.- behall oﬁn.a i
" The Act thus ests ,
- dollar thresholds for sttsining candidate
. status which trigger its registration and

reporting requirements.

- records of all furids received and
- payments made in connection with
_-these activities. The Commission's

. subsequently becomes s candidate. _

" 'such

-committee.
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in excess of §5.000.
lishes sutomatic

ough its regulations, the
Commission bas established limited

. exceptions to these sutomatic
- thresholds which permiit an individual to

test the feasibility of s campaign for -
Federal office without becoming a

| candidate under the Act Commonly

referred (o as the “testing the waters™

- exceptions, 11 CFR 100.7(b)(1) and ~
- 300.8(b)(1) exclude funds received and

Ppaymeats made to determine whether -
an individua] should become a :
candidate from the definitions of
“contribotion” and “expenditure”

 respectively. An individua! who

undertakes “testing the waters"” o
aclvities must nevertheless keep =

lations provide that'if the person

those receipts and disbursements

~ become contributions and expendim'ret" _
- under the Act Thus, under : :

- §§ 200.7(b)(1). 200.8(b)(1). and 1013, -
finds received and payments made
must be reported in the first report filed
by the candidate’s principal campaign

The revised rules amend

' §§ 100.7(b)(,. 300.8(b)(1). and 2013 in -

three respects. First, §§ 300.7(b){1) and:
100.8(b)(1) bave been amendedto -
further clarify that the “testing the

-waters” exemptions do not apply to . -

campaign activities undertaken once an

- individual has decided 10 becomea -

candidate. A second set of revisions to

-'§§ 100.7{b)(1). 100.8(b)(1). and 101.3
prohibit the use of funds in excess of the

contribution limits or from prohibited’
sources for “testing the waters™ :

f‘ - activities. Finally, minor clarifying
. “amendments have been made in

§§ 200.7(b)(1) and 100.8(b)(1).

' A. Scope of Permissible Act)’vitieg g

- Exemptions

Under the “Testing the Waters™

The current “testing the waters™

* regulstions are explicitly limited

“solely™ o activities designed to

- evaluate a potential candidacy. .

Examples of permissible activities v
included in the present regulations are
expenses for conducting a poll, _

telephone calls, and travel, to determine

- whether an individual should become a

candidate. Currently. §§ 100.7(b)(1) and

~ 100.8{b)(1) expressly prohibit receipts

and disbursements for general public

- political advertising. such as television
. or newspaper advertisements. or efforts .

- believes the inclusion of examples of
_ - sctivities in the text of the regulations

. toraise funds for use afier thc individus!

becomes a condidate. The Commission
has distinguished such activities as

- amounting to the establishment of a

campaign organization. See Advisory

‘Opinions (“"AO") 1979-28, 1981-32. 1982-

’o .nd 1“2.”. -
Despite its attempts o limit the scope -
of the “testing the waters™ exceptions,

- the, Commission has concluded that the

present rules could be interpreted to
include activities beyond those they =
were originally intended 10 encompass.

- The Commission has, therefore,
amended the rules to ensure that the
“testing the waters” exemptions will not
be extended beyond their original
pwpose. Specifically, these provisions
are intended to be limited exemptions -

- from the reporting requirements of the -
Act to permit individuals to conduct
certain activities while deciding whether

~ ” to become a candidate for Federal

office, without making their activities

~immediately public. L-
- - Accordingly, the Commission bas
- amended §§ 100.7(b)(1) and 100.8(b)(1)

to set forth an expanded list of examples
of activities that, dependent upon the

~ circumstances. may be considered to
indicate that an individual bas decided -

1o become a candidate and is no longer
'“testing the waters.” The Commission

Y

will provide greater assistance in
~ determining when someone is

. undertaking permissible “testing the * -

waters” activities than possibly vague -
genenl factors. First, the Commission
“bas amended these sections to include -

" as examples the activities that are

specifically prohibited under the current
"testi.rg the waters” provisions. The
revised rules retain use of public
political advertising to publicize the
individual's campaign as an example of _

~ &n activity not permissible as “testing
- the waters™ in §§ 100.7(b)(1)(ii)(A) and
*300.8(b)(1)(ii)(A). Moreover, based on

similar provisions in the current

regulations, §§ 100.7(b))(ii)(B) and
-100.8(b)(1)(ii)(B) include as an example

raising funds in excess of what-could

~_reasonably be expected to be used for
~ exploratory activities or undertaking -

activities designed to amass campaign
funds that would be spent after the
individua) becomes a candidate. These
revisions are in sccord withthe
Commission’s determination in AOs

. 1979-28 and 1981-32 that to stay within

the exemption, funds must be raised -
only for the purpose of financing the ' .
exempt activity. -~ .
" Secondly. the revised rules set forth

. three additional examples of other
activities indicating that an individual is

. includi

no longer "muﬁ; the waters” that were -
not previously enumerated in the '

regulations. The Commission has

. concluded, on the basis of its experience

- and the comments received on the ‘
‘Notice of Proposed Rulemaking. that
“these examples further illustrate the line

drswn between “testing the waters”

- activities and campaigning afteran -«

individual has decided to
candidate.-

Thus. paragraph (b)(1)(ii)(C) in

- §8100.7 and 100.8 concerns whether the
individual makes or suthorizes written
_ or oral stetements that refer to himor

ber as a candidate for s particular office.

~ See AO 1981-32. Furthermore, if an

- Individual conducts activities in close -

- proximity to the election or overa .
~ protracted period of time, the S

Commission may consider such activity -

- an indication that the individua) has
* decided to become s candidate under
*§$ 100.7(b)(1)(ii)(D) and -
- 300.8(b)(1)(ii)(D). Sections

200.7(b)(1)(ii)(E) and 300.8(b)(1)(ii)(E)

contain as a final example taking action
to qualify for the ballot under State law.
This example utilizes NRCC's suggestion -

that the State filing deadline is an

sppropriate time for determining
whether an individual bas become a .

- candidate, but does not make it the
- exclusive factor. .-

The Commission also considered -
an illustrative list of factors
that could be used in determining .

whether particular sctivities are
' permissible under the “testing the -

waters” exemptions. A proposed list of | *
determinative factors was contained in
the Notice of Proposed Rulemaking in -
recognition of the fact that activities,

such as polling and travel, may be

legitimate “testing the waters™ activities
- or campaigning depending upon the ©

surrounding circumstances. Upon further |

- consideration. however, the Commission

decided not to include these factorsin
the final rules. The Commission '

~concluded that the inclusion of general, - =
possibly vague factors would not aid in :

clarifying the parrow scope of the .
“testing the waters” provisions. Thisis . -

_particularly so since the determination -
of whether an individua! has crossed the
. line from “testing the waters"to
' campasigning must be made on s case-

by-case basis. .
B. Applicobility of Contribution

- Limitations and Prohibitions to "I_'estinj o

the Waters" Activities -
. The Comnission bas also revised the

rules to prohibit the usé of funds in
excess of the contribution limits or from

~ sources prohibited under the Actto® - =

used for “testing the waters™ activit




tans
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ns a:’mtly pn:’vlge‘ that "
received or expended for “testing the
wa'ers” become reportable
contributions and expenditures if the
individual becomes s candidate. Section

.. 3013 also currently provides that any

excessive or prohibited contributions
received during the “testing the waters™
period must be refunded within 10 days
after the individual becomes a
candidate. o :

- The Commission has reached the
conclusion that the present regulations
permit individuals to accept funds in

excess of the contribotion limits of 2

_ However, pursuant to § 1013, the
Commission required that the individual

- US.C #41a(a) and furids from prohibited
_~ sources, such as corporations and labor
' - organizations, for “testing the waters™

activities. See AOs 1982-19 and 1983-0.
In AO 1982-19, the Commission :

- concloded that the prohibitions,
. limitations, and reporting requirements
of the Act become applicable anly when -

an individua! becomes a candidate.

repay or refund any excessive or

o prohibited contributians received dwiné'_
© the “testing the waters™ period ipflo

days after becoming s candidate. -
Similarly, the Commission determined in
AO 1933-9 that an individual could

" make loans from his personal funds 10

an exploratory committee in excess of
the expenditure limitations of the

- Presidentia) Primary Matching Pagment
. Account Act, 28 US.C. 9031 e¢ seq. and

il be eligible to receive primary

matching funds. The Comission

in excess of the $50.000 expenditure
limitation imposed by 26 US.C. -

prohibited the use of excessive

contributions and funds from prohibited

sources for “testing the waters”
sctivities. The Commission hay -

- . considered these commerits, but decided

not to follow them in adopting the final
rules. The Commission believes that the
sevised rules will remedy the situation _

_that results under the present

regulations when funds that are

g:rmiuib!e when donated subsequently =~ -

come fllegal and must be refunded -

" when the individual becomesa

_candidate. Moreover, the revised rules
are intended to clearup any .-

- misconceptions that the “testing the

waters” provisions may be used to raise

- “seed money" for prospective L

candidates. The current regulations are

clear in prohibiting the use of the

“testing the waters” exemptions to raise

money for & future campaign. The =

- Commission has reinforced its BRI
prohibition of this practice by reiterating
~ the policy of the present regulations in
. ftslistofexamples. . . .
c Miscelloneous Amendments o
~ Finally, two minor amendments have -
“been made to §§100.7(b)(1) and - ,
_100.8(b)(1). The regulations revise these ‘
sections to include a cross-reference to

* the recordkeeping the reporting - < -
. Trequirements of § 101.3. In addition. the

revisions clarify that each of these ' .
sections provides an exemption solely to

. the definition of either “contributian” or

“expenditure” by limiting the section to -

- either “hunds received” or “payments
- made.” - .

. required pursuant to § 1018 that fmnds.

'§ 9035(b) be repaid to him within10 . .

“days after he declared his candidacy. -

.. TbeCommission has reconsidered . =
- - this issue and determined that : -

" . _‘permitting prohibited funds to beused .
.- far “testing the waters” activities -
. exiended the exemptions beyond the |

" . narrow range of activities they were

originally intended to encompass. Thus,
§3 100.7(b){1). 100.8(b)(1). and 1011 as

" ‘amendeZ. now require that all
. received for “testing the waters™ mas!
" be subject to the Act’s limitations and
. prohibitions. The revised rules thus

overrule the Commission’s decisions on

* this question in AOs 1982-19 and 1983~
- 9. The Commission views the amended

regulations as reducing the potentia) for | .

circumvention of the prohibitions and -
limitations of the Act. These revisions -~ -
elso ensure consistent application of the )

© Ac!’s contribution Jimitations and

.prob:bitions. © -
?

Two commentors objected 1o the
proposed rules to the extent they -

.

o




